NYSUT Defends Teachers
Our Union is our only defense for rational thought in our profession.

 

NYSUT Leader Briefing for Aug. 25 1. Union, collective bargaining take the day in APPR lawsuit
The state Supreme Court in Albany County yesterday limited the use of standardized state test scores in teacher evaluation, a key claim raised by NYSUT in its lawsuit against SED and the Board of Regents.  

In a published statement following release of the court's decision, NYSUT's Dick Iannuzzi said, "We are pleased the judge has upheld the statute as NYSUT interprets it. Today's ruling is good for students and teachers." 

NYSUT sued over changes to portions of the APPR regulations adopted this year that conflict with the new APPR legislation, which was developed jointly by NYSUT and SED and enacted in 2010.  

President Iannuzzi called the decision by State Supreme Court Justice Michael Lynch a significant victory, upholding the value of collective bargaining and the input of practitioners.  

"This decision affirms our position that teachers must be a part of developing a fair, meaningful evaluation that will impact student learning," said NYSUT Vice President Maria Neira. 

The court's 15-page decision clearly upholds NYSUT's interpretation of the statute. In a strongly worded decision, the court said, "The (Board) of Regents is unquestionably invested with broad rule-making authority concerning the State's educational system, but such authority must be exercised subject to and in conformity with the law of the state." 

The court also said, "The theme throughout 3012-c is that except for the first 20 percent category ... the remaining 80 points must be established through collective bargaining."  

Here's the complete court decision. In its press statement, SED has indicated it plans to appeal or possibly seek further legislation.  

Iannuzzi, in his statement, reaffirmed the union's commitment to the APPR process and reinforced NYSUT's expectation that SED will be at the table to proceed with the implementation of APPR in accordance with the court's ruling and the law we jointly developed.

NYSUT: APPR LITIGATION FINDINGS 
On Aug. 24, 2011, Justice Michael Lynch of the New York State Supreme Court for Albany County issued his decision in NYSUT v. Board of Regents, Index No. 4320-11, regarding the Regents' regulations pertaining to teacher evaluations. Below is a summary of how the court's decision impacts collective bargaining concerning teacher evaluations. 

Use of State Assessments 

The court held that Education Law 3012-c precluded the use of the State assessments utilized in the first 20 percent category of the composite score for the second 20 percent category of student achievement. The court, however, explained that this is not a comprehensive preclusion against the use of state assessments in the second 20 percent. The court stated that data derived from state assessments that defines a distinctly different measure of student achievement from the first 20 percent could be used for the second 20 percent, provided themeasure is developed locally through collective bargaining.

What is clear is that the second 20 percent component of a teacher's APPR score must be collectively bargained. While a school district or BOCES might consider or attempt to propose a measure of student achievement for the second 20 percent that is derived from state assessments, it is unlikely that a school district or BOCES would be able to derive a distinctly different measure of student achievement than the first 20 percent. Accordingly, it is expected that negotiations will focus on measures of student achievement for the second 20 percent that are not derived from state assessments. 

Remaining 60 percent 
The court also held that the remaining 60 percent of a teacher's composite score had to be collectively bargained. Accordingly, the court found that regulations regarding to what extent classroom observations and professional growth are utilized in the remaining 60 percent were invalid. The court determined that Education Law 3012-c's use of the word "standards" in reference to this 60 percent referred to teaching standards, and held that the Regents cannot regulate a specific number of observations or the weight these observations must be given. This means that collective bargaining will determine what components make up the remaining 60 percent.  

Appeals 
Though the court upheld the regulation providing for timely and expeditious resolution of APPR appeals, the court stated that this was a general objective and confirmed that the specifics of the appeals process must be collectively bargained.  

Significant Factor in Employment Decisions 

Education Law 3012-c provides that APPRs "shall be a significant factor for employment decisions including but not limited to ... retention, tenure determination [and] termination, ... which decisions are to be made in accordance with locally developed procedures negotiated pursuant to the requirements of article fourteen of the civil service law." In discussing the regulations which assert that a school district or BOCES retains the authority to terminate probationary teachers or deny tenure during the pendency of an appeal, the court recognized that Education Law 3012-c requires APPR reviews to be a significant factor for employment decisions, including retention, tenure determination, and termination. The court found that to the extent the regulations provide otherwise, the regulations were invalid. As such, it would not be appropriate for a school district or BOCES to negotiate a procedure that states APPR reviews will not be a significant factor for employment decisions, including denial of tenure.  

Scoring Ranges 
Finally, the court held that the regulations regarding scoring ranges for the rating categories of "highly effective," "effective," "developing," and "ineffective" were invalid, because the scoring ranges did not allow for the 60 point category to have meaningful impact in the composite score. The court highlighted that the scoring ranges would allow a teacher to be deemed "ineffective" solely on the basis of poor student achievement as reflected on standardized tests. The court explained that the draft regulations, in which a score of 50 and under was classified as "ineffective," allowed the 60 point category to have impact even in an instance of poor student achievement.  

Since Education Law 3012-c provides that the regulations of the Commissioner of Education will set forth the minimum and maximum scoring ranges, it is unknown at this time what the scoring ranges for the APPR rating categories will ultimately be. Regardless, the overall scoring ranges for the four rating categories are not subject to collective bargaining.  

Evaluators 
The court next discussed Section 30-2.12 of the regulations, which provides that SED can monitor the new evaluation system and order a corrective action plan. The court found that this regulation was valid based on the Commissioner of Education's authority and obligation to enforce the Education Law and regulations. However, the court held that the regulation was invalid to the extent that Section 30-2.12[b] authorizes SED to appoint independent evaluators, since the identity of the evaluator is to be collectively bargained. Thus, the identity of the evaluator must be determined via collective bargaining.
Here is the actual court case document.
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  Sincerely,

Robin Brennan & NRTA Officers 
